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OPI NI ON
Pogue, Judge: Plaintiff, Arthur L. Franklin d/b/a/ Health
Technol ogi es Network (" Arthur Franklin"), chall enges a decision of
the United States Custons Service ("Custons") denying Arthur
Franklin's protests filed in accordance with section 514 of the
Tariff Act of 1930, as anended, 19 U.S.C. 8§ 1514 (1994). At issue
is the proper tariff <classification under 19 U S . C. 8§ 1202,
Har noni zed Tariff Schedule of the United States ("HTSUS'), of

Arthur Franklin s inports of coral sand packets nmarketed under the
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names "Ericssons Al ka-Mne Coral Calciunt and "Al ka-Line Coral
Calcium"™ and identified as, respectively, "GRANULES OF NATURAL
CORAL, Additive for Healthy Water," see Def.’s Ex. D, and "NATURAL
M NERAL FOOD SUPPLEMENT, Additive for Healthy Water," see Def.’s
Ex. J.

Arthur Franklin clains that the subject nerchandise is
classifiable under subheading 8421.21. 00, HTSUS, covering
"Filtering or purifying machinery and apparatus for Iiquids: For

filtering or purifying water." Goods cl assifiabl e under subheadi ng
8421.21.00 were subject to duty rates of 3.1% (1995), 2.3% (1996)
and 1.6% (1997), ad valorem for the years in which the subject
nmer chandi se was entered at the port of Norfolk, Virginia.
Alternatively, Arthur Franklin <clainms <classification wunder
subheadi ng 0508. 00.00, HTSUS, as "Coral and simlar materials,
unwor ked or sinply prepared but not otherwise worked . . . ."
Goods cl assi fi abl e under 0508. 00. 00 were all owed to be entered duty
free from 1995 to 1997."°

Custons classified the nerchandise under a residual or
"basket" provision, subheading 2106.90.99, HISUS, covering "Food

preparations not el sewhere specified or included: OGher . . . ."

Goods cl assi fi abl e under subheadi ng 2106. 90. 99 were subj ect to duty

'I'n the Conplaint, Arthur Franklin al so maintained that
classification is proper under subheadi ng 2509. 00. 20, HTSUS, as
"Chal k: OQher,” which carried a rate of duty of 1.1% (1995), 0.8%
(1996), and 0.6% (1997). See Conplaint at T 20. |In a subsequent
filing, however, Arthur Franklin conceded that the merchandise is
not properly classifiable under this subheading. See Pl.’s Mem
Qop. Def.’s Mot. Summ J. ("Pl.’s Mem") at 13.
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rates of 9.4% (1995), 8.8% (1996) and 8.2% (1997), ad val orem
Arthur Franklin protested Custons’ classification and, in response,
Custons i ssued Headquarters Ruling 962059 (Cct. 21, 1998). Arthur
Franklin asks the Court to overturn Custonms’ Ruling and classify
its nmerchandise under subheading 8421.21.00, or, in the
al ternative, subheadi ng 0508. 00. 00.

St andard of Revi ew
Jurisdictionis predicated on 28 U . S.C. 8§ 1581(a); therefore,
Custons’ classificationis subject to de novo revi ew pursuant to 28

U S C § 2640. Follow ng the Federal Circuit’s holding in Mead

Corp. v. United States, 185 F.3d 1304, 1306-07 (Fed. Cr. 1999),
cert. granted, 120 S.C. 2193 (2000), the Court does not afford the

deference articulated in Chevron U.S.A. Inc. v. Natural Resources

Def ense Council, 467 U. S. 837, 842-43 (1984), to Custons’ standard

classification rulings. Moreover, although there is a statutory
presunption of correctness that attaches to Custons’ classification
decisions, see 28 US.C 8§ 2639(a)(1l), that presunption is not
rel evant where the Court is presented with a question of lawin a

proper notion for sunmary judgnent, see Universal Elecs. v. United

States, 112 F.3d 488, 492 (Fed. Cr. 1997).

This action is before the Court on sumrary judgnent notions
made by Arthur Franklin and Defendant, the United States, pursuant
to USCIT Rule 56. Summary judgnent is appropriate when the
"pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons

on file, together with the affidavits, if any, show that there is
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no genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" USCIT R 56(c). A
di spute is genuine "if the evidence is such that [the trier of

fact] could return a verdict for the nonnoving party.” Anderson v.

Li berty Lobby, Inc., 477 U S 242, 248 (1985).

The court resolves any doubt over nmaterial factual issues in
favor of the nonnmoving party, and draws all reasonabl e i nferences

inits favor. See Anderson, 477 U.S. at 255; M ngus Constructors,

Inc. v. United States, 812 F.2d 1387, 1390-91 (Fed. Cir. 1987).

Neverthel ess, "[wjhen a notion for summary judgnent is made and
supported . . . an adverse party may not rest upon the nere
al l egations or denials of the adverse party’s pl eadi ng, but

nmust set forth specific facts show ng that there is a genuine i ssue
for trial." USCIT R 56(e).

Here, the parties agree that the i nported nerchandi se i s coral
sand, to which a small anount of L-ascorbic acid has been added,
and which has been packaged in one gram fiber bags. See Pl.’s
Stm. Undisputed Material Facts and Addition to Def.’s Stnt.
Undi sputed Material Facts at ("Pl.’s Stnt.") 9§71 2-4; Def.’s Stnt
Undi sputed Material Facts ("Def.’s Stnt.") at 1 2-4; Def.’ s Resp.
Pl.’s Stmt. ("Def.’s Resp. Stm.") at T 4. Mreover, the parties
agree that the effect of the nerchandise is to increase the
har dness and al kalinity of water, as well as to reduce bacteria and

chlorine present in water.” See Pl.’s Stnt. at 7 7-11; Def.’s

Summary judgnment of a classification issue is appropriate
"when there is no genuine dispute as to the underlying factual



Court No. 99-05-00283 Page 5

Stm. at Y 7-11; Def.’s Resp. Stnt. at 7 7-11. Al t hough the

parties disagree as to the "principal use" of the nerchandi se,

see Pl.’s Mem at 12, Def.’s Mem Supp. Mot. Summ J. ("Def.’s
Mem™") at 5 Pl.’s Reply Mem Supp. Pl.’s Mot. Summ J. ("Pl.’s
Reply") at 5, Arthur Franklin has failed to set forth specific
facts showing that this is a genuine issue for trial. See
di scussion infra Part |I. Summary judgnent is therefore
appropri ate.

The Court’s analysis of a Custons classification issue
proceeds in two steps: "first, [it] construe[s] the relevant
cl assification headi ngs; and second, [it] determ ne[s] under which

of the properly construed tariff ternms the nerchandi se at issue

falls.” Bausch & Lonb, 148 F.3d at 1365 (citing Universal

El ectronics, 112 F.3d at 491). Wile the first step is a question

of law and the second step is a question of fact, see Ol ando Food

Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Cr. 1998)

whether the inported nerchandise is properly classified is

ultimately a question of |aw See Bausch & Lonb, 148 F. 3d at

1365.
The Parties’ Positions
Arthur Franklin argues that the inported nerchandise is an
apparatus for filtering or purifying liquids, and therefore

cl assi fi abl e under subheadi ng 8421.21.00. See PI.’s Mem at 8-12.

i ssue of exactly what the nmerchandise is." Bausch & Lonb v.
United States, 148 F.3d 1363, 1365 (Fed. G r. 1998).
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Upon placing the nerchandise in a specified anount of water, the
cal cium carbonate in the coral increases the hardness (i.e., the
anount of calcium carbonate), and thereby raises the alkalinity
(i.e., the pHlevel) of the water. See id. at 9. The increase in
al kalinity has the effect of killing bacteria present in the water.
See id. Further, L-ascorbic acid, which is added to the cora
sand, reacts with and neutralizes chlorine in the water. See id.
at 2. Aternatively, Arthur Franklin clains that the addition of
L-ascorbi c aci d does not take the nerchandi se out si de of subheadi ng
0508. 00. 00, which covers "unworked" or "sinply prepared" coral
See id. at 12-13.

The United States responds that the nerchandi se adds rather
t han renoves el enents fromwater; as such, the merchandi se does not
function as a device for filtering or purifying for classification
purposes. See Def.’s Mem at 5. |In any event, argues the United
States, "the primary purpose of the inported substance is to
increase the mineral content (hardness) and alkalinity (pH of
wat er through the addition of elenents, and not to purify water."
Id. Furthernore, the United States asserts that the merchandise is
not classifiable under subheading 0508.00.00 because of the
addi ti on of L-ascorbic acid, and because t he Chapter Notes precl ude
cl assification under chapter 0508 of goods that are ingested. See
id. at 5-6. Fromits contention that the merchandise is simlar to
ot her products classified under subheadi ng 2160.90.00, the United
St at es concl udes that Custons’ cl assification of the nerchandi se as

"ot her" food preparations under the basket provision of subheadi ng
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2106.90.99 was correct. See id. at 4-5.

Di scussi on

O lando Foods requires us first "to determ ne whether the

product at issue is classifiable under the heading."® Olando
Foods, 140 F.3d at 1440. |f the nerchandi se is cl assifiabl e under
nore than one heading, "The heading which provides the nost
specific description shall be preferred to headings providing a

nore general description.” GRI 3(a), HTSUS;, see also Ol ando

Foods, 140 F.3d at 1440. The precise issue before the Court, then,
i s whet her the subject nerchandi se is properly cl assified under any
of the headi ngs suggested by the parties. Because we find that the
nmerchandise is classifiable under only one of the suggested

headi ngs, there is no relative specificity issue.

%General Rule of Interpretation ("GRI") 1 for the HTSUS
provi des that, "for |egal purposes, classification shall be
determ ned according to the terns of the headi ngs and any
relative section or chapter notes . . . ." GRl 1, HISUS. See
al so Harnoni zed Commodity Description and Codi ng System
Expl anatory Notes (2nd ed. 1996) ("Expl anatory Notes"), at GR 1(V)
("[T]he terns of the headings and any rel ative Section or Chapter
Not es are paramount, i.e., they are the first consideration in
determ ning classification.™).

The Expl anatory Notes "provide a comentary on the scope of
each heading of the Harnonized [Tariff] System and are thus
useful in ascertaining the classification of nerchandi se under
the system” H R Conf. Rep. No. 100-576, at 549 (1988),
reprinted in 1988 U S.C.C. A N 1547, 1582. It has |ong been
settled that, "[w]hile the Explanatory Notes do not constitute
controlling legislative history, they do offer guidance in
interpreting HTS[ US] subheadings.” Lonza, Inc. v. United States,
46 F.3d 1098, 1109 (Fed. Cir. 1995).
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Whet her the subject nerchandise is a filtering or purifying
devi ce

This court has previously construed the tariff terns "filter”

and "purify.” In Noss Co. v. United States, 7 CIT 111, 588 F

Supp. 1408 (1984), aff’'d 753 F.2d 1052 (Fed. Cir. 1985), the court
cited several |exicographic definitions of "purify" in analyzing
headi ng 661, TSUS, which was replaced without any rel evant change
by headi ng 8421 in the HTSUS:

[ T]o nake pure: as to clear frommaterial defil enent
or inperfection; free frominpurities or noxious natter
*oxox Webster’s Third New International Dictionary
(1981).

To free from adm xture with foreign or vitiating
el enents; meke clear or pure * * *  Funk & Wagnalls New
Standard Dictionary of the English Language (1941)

[ T]o remove unwant ed constituents froma substance.
MGawH Il D ctionary of Scientific and Technical Terns
(2d ed. 1978).

Noss, 7 CIT at 115-16, 588 F. Supp. at 1412. The court noted that

"purify" and "filter" may be used synonynmously. 1d. at 116, n.4,

588 F. Supp. at 1412, n.4. In Deringer v. United States, 10 CT

798, 800, 656 F. Supp. 670, 671-72 (1986), aff’'d 832 F.2d 592 (Fed.
Cr. 1987), the court adopted the Noss court’s definitions, and we
follow suit here.

G ven this construal of the terns "filter" and "purify," the

mer chandi se purifies insofar as the addition of hardness* raises

‘O course, "hardness" is itself considered an inpurity in
wat er; the Explanatory Notes to headi ng 8421 provi de specifically
for water softeners. See Explanatory Notes at 84.21(11) (A
("Filtering and purifying machinery, etc., for liquids, including
wat er softeners.”). This notw thstanding, Arthur Franklin
asserts that the nmerchandise is simlar to the chem cal water
purifiers provided for in the Explanatory Notes, which include
permutite or zeolite softeners. See Pl.’s Mem at 5-7, 9-10;
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the alkalinity level of water, and thereby reduces bacteria, and
insofar as the L-ascorbic acid neutralizes chlorine. Bacteria and
chlorine are recogni zed as inpurities when present in water. See
HQ 953683 (Apr. 5, 1993)(classifying water treatnent units under
headi ng 8421, in part, because the units inhibit bacteria growth

and renove chlorine odor in water); see also 19 MGaw Hill

Encycl opedi a of Sci ence and Technol ogy 387 (8th ed. 1997) (defining

"water treatnent” as "[p]hysical and chem cal processes for making
wat er suitable for human consunption and ot her purposes. Drinking
wat er nust be bacteriologically safe, free fromtoxic or harnful
chem cal [sic] or substances, and conparatively free of turbidity,

col or, and taste-produci ng substances.").”

Expl anatory Notes at 84.21(11)(A)(8). Even if the nmerchandi se
wor ks by chem cal reaction, however, "chem cal water purifiers,”
just as all other kinds of purifiers, nmust be chiefly used to
purify to be classifiable under heading 8421. The subject

nmer chandi se is not chiefly used to purify. See discussion infra.

*Art hur Franklin points out that heading 8421 has been
construed to include devices that "treat" water. See Pl.’s Mem
at 5-8, 10-11. The term"treatnent," however, has been used in a
way consistent with the definitions of "purify" and "filter”
gi ven above. See Ny 889108 (Sept. 2, 1993)(cl assifying water
treatment units under 8421.21.00 because "[t]he systens are based
on treating water with ozone to renove inpurities and deionize
it"). In some of these rulings, "treatnment” has been used to
descri be a process that neither adds nor renoves el enents from
the water, yet effectively deals with an inpurity in the water.
See NY A84906 (June 28, 1996)(classifying water treatnment unit
that used nagnets to control hard water deposits under subheadi ng
8421.21.00); NY 894074 (Feb. 7, 1994)(sane). Thus, while Arthur
Franklin may urge a broader interpretation of the terns "purify"
and "filter"” than that forwarded by the United States, which
focuses on the physical renoval of inpure elenents, Arthur
Franklin may not argue that use of the word "treatnent” expands
t he scope of the heading beyond its terns, which specify devices
that "filter"” or "purify.” See GRI 1.
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Insofar as the addition of hardness raises the alkalinity
| evel of water, and thereby benefits the health of the consuner in
ways ot her than those associated with the reduction of bacteria,
however, the nerchandi se does not purify or filter in the sense
requi red under headi ng 8421. Rather, the nerchandi se has nore t han
one use, inthat it partly serves to purify water and partly serves
to make water otherwise "healthier" for the consuner. Art hur
Franklin’s marketing materials enphasize that water of a higher
al kalinity may bring health benefits to the user, because the human
di et generally tends to produce a sub-optimal acidity level in the
body. See Def.’s Ex. E (claimng, for exanple, that "[c]ora
calciumturns water al kaline for healthy pH bal ance in the body").
Not wi t hst andi ng t hese clains, there is no evidence to indicate that

the pH Il evel of "good" water®is an "inperfection," or in any other
way an "unwanted constituent” of the water itself, in the sane way
t hat bacteria or chlorine is.

Headi ng 8421 is a "use" provision, which, under the HTSUS,

means "principal use." See Deringer, 10 CIT at 801, 656 F. Supp.

at 672; Pharnacia Fine Chemicals, Inc. v. United States, 9 CI T 438,

439 (1985)(citing Noss, 7 CIT at 116, 588 F. Supp. at 1412); see
also Additional US. Rule of Interpretation 1(a) ("[A] tariff
classification controlled by use . . . is to be determned in

accordance with the use in the United States at, or imediately

®Since the instructions specify "good" water, and suggest
the use of bottled or distilled water, this nmerchandise is
apparently not designed to renmedy overly acidic water. See
Def.’s Ex. J.
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prior to, the date of inportation . . . and the controlling use is
the principal use.”). 1In short, the nerchandi se nust be "chiefly
used” to filter or purify in order to be classified under headi ng
8421. Pharmacia, 9 CIT at 439. Plaintiff has provi ded no evi dence
from which an inference could be drawn that the chief use of the
subj ect nmerchandise is to purify.

In this case, the marketing materials presented as exhibits to
the record, and cited extensively by both parties, defy Arthur
Franklin's bal d assertion that the chief use of the nmerchandise is
to purify.” See Pl.”’s Mem at 5; Pl.’s Reply at 5. Rather, the
mar keting materials place primary enphasis on the ability of the
mer chandi se to benefit the general health of the consunmer in ways
unrelated to the specific ability of the nerchandise to purify.?

See, e.q., Def.’s Ex. E (enphasizing positive effects of

nmer chandi se on | ongevity and general health, claimng "Never has a
nat ural product done nore for your health!"; the headline on page

2 of the exhibit reads "Attention Your Health is at Stake!");

™It is well established in custons |aw that although
descriptions contained in service nanual s and marketing
literature ‘are not conclusive, they are rel evant evidence of
i ndustry usage, particularly when they contradict the plaintiff’s
present position in [the] litigation.”" Lloyds Elecs., Inc. v.
United States, 15 CIT 164, 168 (1991)(citing NEC Anerica, Inc. V.
United States, 8 CIT 184, 190, 596 F. Supp. 466, 471 (1984),
aff'd, 760 F.2d 1295 (Fed. Cir. 1985))(brackets in original).

8Art hur Franklin argues that "the health benefits clainmed
are only the benefits one gets fromdrinking purified water in
whi ch acidity and chlori ne have been reduced.” Pl.’s Reply at 4.
Drinking purified water does contribute to good health, but, as
expl ai ned above, "reducing acidity” is not purification for
cl assification purposes.
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Def.”s Ex. J (label on packaging indicates product is a "Natural
M neral Food Supplenment: Additive For Healthy Water").

The marketing materials do use the words "purify"” and "filter”
invarious fornms. The descriptions of the nmerchandise’s ability to
"filter" and "purify" are, however, vague, and in any event do not
conport with Arthur Franklin’s argunment inthis litigation that the
mer chandi se "purifies" because it reduces the presence of bacteri a.
See Pl.’s Reply at 1-2. In one piece of marketing literature,
called "The Coral Calcium Story," the nerchandise is alleged to
have a "unique purification quality” and to "allow] spontaneous

filtration of the liquid,"” yet nowhere is the reduction of bacteria

di scussed. ® Def.’s Ex. E. In a second piece of marketing
literature, it is nmaintained that "a filtering and purifying
process . . . assists the body in developing and maintaining a
proper pH bal ance. ™ Id. It is, however, the increase in
al kalinity per se, not the killing of bacteria resulting fromthe

increase in alkalinity, that would affect the body’s pH level.™

Interestingly, the only reference to bacteria is in the
mat eri al describing Al ka-Line Coral Calcium Gold, nerchandi se not
at issue here, which "contains mnute traces of silver bonded to
the coral granules helping to elimnate bad bacteria.” Def.’s
Ex. E

't is also asserted that the nerchandise "purif[ies] the
water just as it does [sic] in cleaning up the toxins fromthe
ocean,"” and later that, "[t]he purified Iiquid beconmes a proper
environnment for the body to process nutrients and di spose of
toxins, free radicals and other waste products.” See Def.’s Ex.
E. To the extent this suggests that the merchandi se purifies by
removi ng toxins other than bacteria and chlorine fromthe water,
such a claimis sinply not supported by the |aboratory reports
stipulated to by the parties. See Def.’s Ex. G H To the
extent that it is suggested that the "purified" water helps the
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The marketing materials do make plain that one purpose of the
nmerchandise is to reduce chlorine in water. 1d. And, as noted
above, the nerchandise in fact purifies inthat it kills bacteri a.
This evidence notw thstanding, Arthur Franklin has failed to set
forth specific facts showing that the principal use of the
merchandise is a genuine issue for trial. Plaintiff lays no
factual basis fromwhich we could draw a reasonable inference in
opposition to the conclusion that the principal use of the inported
mer chandise is to function as a health supplenent, rather than as
a water purifier, as that termis understood for classification
pur poses. The enphasis given in the marketing materials to general
health clains negates Arthur Franklin’s claimin litigation that
the nmerchandise is chiefly used to purify. Consequently, the

nmer chandi se is not properly classifiable under headi ng 8421.

1. Wether the subject nerchandise is "unworked" or "sinply
prepared” cora

Arthur Franklin clainms that the nmerchandi se may alternatively
be cl assified under headi ng 0508, which covers "Coral and simlar
mat eri al s, unworked or sinply prepared but not otherw se worked

" The Explanatory Notes indicate that "unworked" coral is
coral "from which only the outer <crust has been renoved."

Expl anatory Notes at 05.08(1). "Sinply prepared” coral is cora

"not havi ng undergone processes extendi ng beyond sinple cutting.”

body flush out toxins, these clains have to do with general
health rather than with effect of the nerchandi se on the water.
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1d. at 05.08(2).

It appears fromthe record that the nerchandise is mned as
sand, rather than m ned as pieces of coral that are |later ground
into sand.'* See Pl.’s Interrogatory Answers 6(a)(b); Pl.’s Mem
at 1. Assuming it is mned as sand, we agree with the United
States that the addition of L-ascorbic acid takes the subject
mer chandi se outside the scope of "sinply prepared" coral.* In
Headquarters Ruling 223538, the "calcium sand" was found to be
"sinply prepared"” because the preparation process involved only
grading and treatnent with chemcals to kill bacteria present on
the coral and shells. See HQ 223538 (Cct. 1, 1992). Rather than
nmerely elimnating inmpurities present on the coral, the L-ascorbic
aci d adds an additional feature to the finished product, insofar as
the nmerchandi se functions to renmove chlorine from water -- a
function not perfornmed by coral sand acting alone. The "sinple

cutting"” proposed by the Expl anatory Notes as the [imt of what may

“The record is somewhat unclear on this point. Inits
menor andum the nerchandi se is described as "ground (dead) coral,
commonly referred to as coral sand.” Pl.’s Mem at 1. In

I nterrogatory Answer 6(a)(b), which describes the production
process of the merchandi se, Arthur Franklin refers only to
“coral." See Pl.’s Interrogatory Answer 6(a)(b). There is,
however, no reference in 6(a)(b) to any industrial grinding
process. See id. The United States notes that "the product here
is of a powder consistency, suggesting nore processing of the
original coral,"” Def.’s Qop. Pl.’s Cross-Mot. Summ J. at 16;
such additional processing, however, cannot be confirmed on this
record. The lack of clarity on this factual point does not
preclude summary judgnment because, as the analysis will show,
headi ng 0508 does not apply in any case.

“The merchandi se cannot be consi dered "unworked" because
sonme degree of processing or preparation is admtted. See Pl.’s
| nterrogatory Answer 6(a)(b).
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be considered "sinply prepared” coral would not, under any common
sense view, stretch to include a process that augnents the natural
capabilities of the coral.

Assunmi ng, on the other hand, that the nerchandise is m ned as
pi eces of coral that are subsequently ground into sand using an
i ndustrial process, the nerchandise could not be called "sinply
prepared.” "Sinple cutting"” has been used to refer to wire cut to

size for use in a particular application, see Sansonite Corp. V.

United States, 12 CIT 1146, 1148, 702 F. Supp. 908, 910 (1988),

aff’d 889 F.2d 1074 (Fed. Cir. 1989)(citing Ceneral |nstrunent

Corp. v. United States, 462 F.2d 1156 (CCPA 1972)). Ginding of

the coral would clearly entail nore processing than nmere cutting to
size, or than the "grading” referred to in Headquarters Ruling
223538 that separated out a certain size of particle for use as

"cal ciumsand, " but involved no cutting or grinding. See HQ 223538

(Cct. 1, 1992); see also 6 Oxford English Dictionary 846 (2d ed.

1989) (defining "grind" as, "[t]o reduce to small particles or

powder by crushing * * * "): 4 Oxford English Dictionary 172

(defining "cut" as, "[t]o divide into two or nore parts * * * "),
Thus, under either factual scenario, the nerchandise is not
cl assifiabl e under headi ng 0508.
I11. Whether Custons correctly classified the subject nerchandi se
under heading 2106 as "other" food preparations
The tariff term "preparation® was construed in Nestle

Refrigerated Food Co. v. United States, 18 CIT 661 (1994):

The term "preparation” has been defined as "sonething
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that i s prepared: sonething nmade, equi pped, or conpounded
for a specific purpose * * * " Webster’s Third New
| nternational Dictionary 1790 (unabridged 1993) .o
The Oxford English Dictionary defines "preparation” as a
"substance specially prepared, or nade up for its
approprlate use or application, e.g. as food or nedicine
*, " 12 Oxford English Dictionary 374 (1989). And in
United States v. P. John Hanrahan, Inc., 45 CCPA 120,
C.AD 684 (1958), the court el abor at ed upon what
constitutes a "preparation” inits analysis of the tariff
term "edi ble preparation.” The Hanrahan court stated
that "where the inported nmerchandise is a distinct and
recogni zed article of conmmerce, having an individual
name, and which is produced from a raw material by a
definite series of steps, said nerchandise is a
preparation.” 1d. at 122.

Nestl e Refrigerated Food, 18 CIT at 673-74.

The subj ect nerchandise falls squarely within the definition
of "preparation.”™ The raw naterial of coral sand is processed by
a definite series of steps, including washing, drying, treating
with L-ascorbic acid, and packaging in one gram fiber bags;
further, the nerchandise is specifically nmade to treat drinking
water. See Pl.’ s Interrogatory Answers 6(a)(b); Pl.’s St. at | 6;
Def.”s St. at {1 6. Mreover, because the nerchandi se adds to and
affects the properties of water that is ultimately consuned, it may

properly be considered a "food preparation.” See 6 Oxford English

Dictionary 8 ("food" is that which "is taken into the systemto
maintain |ife and growmh, and to supply the waste of tissue * * *
"). Finally, Explanatory Note 21.06(A) makes clear that the
headi ng covers all "[p]reparations for use, either directly or
after processing (such as cooking, dissolving or boiling in water,
mlk, etc.), for human consunption.” Expl anatory Notes at

21.06(A). Inthis case, water is consuned after the nmerchandi se is
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allowed to steep in the water, a process that is simlar to the
di ssol ving process specified in the Explanatory Note. Thus, both
the ternms of the heading and the Explanatory Notes support our
conclusion that the nmerchandise is classifiable under heading

2106. 7

As further support for its argunent that classification
under heading 2106 is proper, the United States points to
Expl anatory Note 21.06(14). This Explanatory Note provides for
t he inclusion of:

Products consisting of a mxture of plants or parts of

plants . . . which are not consuned as such, but which
are of a kind used for naking herbal infusions or herbal
"teas" . . . including products which are clained to

offer relief from ailments or contribute to general
heal th and wel | - bei ng.

Expl anatory Notes at 21.06(14). The United States asserts that,
"Like a tea or infusion, the inported substance is placed in
water which results in the addition of certain elenments that are
t hen consuned when the water is drunk.” Def.’s Mem at 7.

We agree that Explanatory Note 21.06(14) may be viewed as
supportive of classification under heading 2106, despite the fact
that coral is not a plant, but an animal. See 3 The New
Encycl opedia Britannica (M cropaedia) 618 (15th ed. 1986) (coral
is "any of a variety of invertebrate marine organi sns of the
cl ass Anthozoa (phylum Cnidaria)"). The term"infusion" is not
l[imted to plant products, and describes the use of the
nmerchandi se at issue. The Oxford English Dictionary defines
"infusion" as, "The process of pouring water over a substance, or
steeping the substance in water, in order to inpregnate the
liquid with its properties or virtues." 7 Oxford English
Dictionary 953. It defines "infuse" as, "To steep or drench (a
plant, etc.) in aliquid, so as to extract its soluble properties
* * * To affect or act upon (a liquid) by steeping sone sol uble
substance init * * * " |d.

Here, it is undisputed that the coral sand is sonmewhat
soluble, with the result that, upon steeping for a specified
anount of tinme, hardness and alkalinity are added to the water.
See Pl.’s Stnt. at | 8-10; Def.’'s Stnt. at | 8-10; Def.’'s Ex.
F, G Mreover, to the extent that the L-ascorbic acid added to
the coral sand renoves or reduces chlorine in the water, the
mer chandi se may be said to "affect or act upon” the water in this
way as well. See Pl.’s Stnt. at § 11; Def.’s Stnt. at § 11
Def.”s Ex. H. Thus, the nmerchandise is accurately described as
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Wt hin headi ng 2106, Custons cl assified the nerchandi se under
subheadi ng 2106.90.99, a "basket" provision covering "Food
preparations not el sewhere specified or included: Gher . . . .".
Classification in a basket provision is only appropriate if there
is no subheading within the heading that covers the merchandi se

nore specifically. See EMIndus. v. United States, 22 CT :

__, 999 F. Supp. 1473, 1480 (1998) ("’ Basket’ or residual provisions
of HTSUS Headings . . . are intended as a broad catch-all to
enconpass the classification of articles for which there is no nore
specifically applicabl e subheading."). A survey of the subheadi ngs
of heading 2106 reveals that there is no other subheading that is
nore specific; other subheadings, for exanple, cover protein
concentrates, dried dairy products, butter substitutes, certain
kinds of syrups, and fruit or vegetable juices. Ther ef or e,
"[al]bsent a nore apt subheading,” we conclude that Custons
correctly classified the subject nerchandise under subheading

2106.90.99. Ol ando Foods, 140 F.3d at 1442.

an "infusion." Explanatory Note 21.06(14) may al so support

cl assification under headi ng 2106 because, as detail ed above, the
nmer chandi se clains to contribute to general health. See

di scussion infra Part 1.
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Concl usi on
For the foregoing reasons, the Court holds that Custons
correctly classified Arthur Franklin’s inported nmerchandi se under
subheadi ng 2106. 90. 99, HTSUS. Accordingly, Arthur Franklin's
notion for summary judgnent is denied. Inturn, the United States’
notion for sunmmary judgnment is granted and judgnent is entered for

the United States.

Donal d C. Pogue
Judge

Dat ed: March 28, 2001
New Yor k, New Yor k



